
 
 
 
 
 
 

May 7, 2004 
 
Mr. Prakash Khatri 
Ombudsman 
U.S. Department of Homeland Security 
USCIS Ombudsman 
Washington, DC 20528 

 
Dear Mr. Khatri: 
 

This is the second in a series of open letters offering 
suggestions to improve the operation of the immigration laws.   
 

This letter seeks to encourage action by you, and ultimately 
by USCIS, to fulfill a basic principle of administrative law.  As 
you know, when Congress enacts legislation, Executive-Branch 
agencies with substantive expertise and delegated authority are 
routinely tasked with responsibility (often with explicit deadlines) 
to publish rules that fill the inevitable gaps in legislation.   
 

The wisdom of Congress in creating rulemaking procedures under 
the Administrative Procedures Act, 5 U.S.C. § 551 et seq. (APA), can 
be seen in many ways: 
 

• The APA provides an opportunity for bureaucratic 
accountability, by requiring the agency to articulate to the 
public and to Congress in proposed and final rules its 
interpretations, policies and procedures; 

• The APA offers the agency the means of road-testing its 
interpretations and receiving feedback from the affected 
public and the regulated community; 

• The APA allows for the fine-tuning of interpretations, the 
sacking of an agency’s bad ideas, and the adoption of better 
ideas that originate with public commenters to proposed rules;  

• The APA gives Congress the opportunity to maintain its 
oversight function and nip in the bud any agency 
misinterpretations of legislative intent; 

• The APA allows the public and, in particular, the stakeholder 
community, to offer comments and suggestions, and to make 
plans to comply with upcoming rules; and 

• The APA gives the Federal Courts a legal basis to evaluate an 
agency’s rulemaking activities and either let stand an 
agency’s action or curb agency excesses. 

 
 
 
These worthy APA objectives cannot be fulfilled, however, when 

agencies fail to publish proposed and final rules within a 
reasonable time after the enactment of legislation.  While many 
agencies are slow in publishing rules, the USCIS is especially 
tardy.  As I describe in the attached essay (published as an 



Mr. Prakash Khatri 
May 7,2004 

Page 2 
  

                                                     

introduction to a recent compilation of immigration regulations), 
stakeholders among the public, the bar, the employer community and 
other immigration-benefits constituents are tangibly harmed by the 
delay in publishing proposed and then final rules.1  Indeed, it is 
no exaggeration to say that our country and its people are hurt when 
the will of Congress is thus impeded, not by outright defiance, but 
by the lethargic pace of agency rulemaking that, in effect if not 
purpose, stops the best and brightest of foreign lands to help build 
a greater, more prosperous, more culturally rich America. 
 

The public is told to be patient.  We are advised that agency 
rulemaking takes time, that numerous policy decisions and legal 
determinations must be made within the agency, and that the OMB must 
be consulted.  All of these required, time-consuming steps must 
occur, we are told, before proposed and final rules can be 
published.  Curiously, however, some rules receive accelerated 
treatment, as is apparent with the breakneck speed of publishing the 
latest user fee increase for petitions and applications seeking 
immigration benefits.2 
 

While the public has no alternative but to sit tight, you on the 
other hand hold the club that Congress gave you.  You have a 
statutory mandate – as a separate office of equal rank within DHS – 
to hold USCIS accountable in matters of service to the public and to 
report to Congress on areas of service successes and failures within 
the bureau.  I therefore urge you to use your authority robustly and 
to pressure, cajole and coax the USCIS to hasten publication of 
well-reasoned and clear rules, using all manner of creative 
strategies, and thereby squeeze out from this lumbering agency, 
named (ironically) for its “Services,” the overdue final regulations 
that we all so urgently need.   
 

 
 
As you approach this task, you may wish to consider that the 

USCIS describes as part of its mission3 “to provide customers with 

 
1 In addition to the laws noted in the essay that have not yet seen the 
light of final rulemaking, I refer to several addition rules that are 
apparently in the USCIS pipeline.  See DHS Semiannual Regulatory Agenda on 
the USCIS. 68 Federal Register pp. 72923-72926 (December 22, 2003) 
(excerpted copy enclosed).  But as more time passes, it is apparent that the 
pipeline is stuck. 
2 While USCIS deserves praise for its speed of publishing the rule on fee 
increases, it also seems to have won the turn-a-deaf-ear prize for its 
wholesale failure to take to heart the many critical comments asserting 
that the fee increases are unjustified. 
3 The following is the Mission Statement of USCIS, as taken from a Performance 
Work Statement (Reference-Number-USCIS-A-76)soliciting outside vendors to 
provide information services, posted at www.eps.gov/spg/DHS-
DR/BC/ACB/Reference%2DNumber%2DUSCIS%2DA%2D76/Attachments.html: 

   “Consistent with and responsive to the principal mission of the DHS 
to provide for homeland security, and issued policies giving effect 
thereto, the fundamental USCIS mission is, in the most efficient, 
professional and courteous fashion, to provide customers with 
information and to adjudicate immigration and naturalization 
petitions and applications accurate [sic] and timely.  The USCIS is 

http://www.eps.gov/spg/DHS-DR/BC/ACB/Reference%2DNumber%2DUSCIS%2DA%2D76/Attachments.html
http://www.eps.gov/spg/DHS-DR/BC/ACB/Reference%2DNumber%2DUSCIS%2DA%2D76/Attachments.html
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information” “in the most efficient, professional and courteous 
fashion”.  The agency also includes in its mission the pronouncement 
that “USCIS is uniquely responsible for developing and implementing 
regulations . . . concerning immigration and citizenship services.”  
Although I would not let off the hook the other immigration agencies 
(the Departments of State and Labor) for their desultory issuance of 
regulations, certainly USCIS must be held accountable for the 
delayed promulgation of final immigration rules. 
 

Thus, I ask you to use your powers and to cause the USCIS not 
merely to talk the talk, but also to walk the walk. 
 

Thank you for hearing me out.   
 

Sincerely, 
 
 
 

Angelo A. Paparelli 
 
 
AAP/cim 
Enclosures 
 
 
 
 

 
uniquely responsible for developing and implementing regulations and 
policies concerning citizenship and immigration services, responding 
to priorities established by federal authorities, producing and 
disseminating information concerning immigration and citizenship 
services, providing efficient and effective public access to USCIS 
information and services, and correct and timely determination of 
requested benefits and adjudications of petitions and applications.” 

. 



[Introduction to Patel’s Regulations Handbooks] 
 

Whatever hath been written shall remain, 
  Nor be erased nor written o'er again; 

    The unwritten only still belongs to thee: 
      Take heed, and ponder well what that shall be. 

 
    Henry Wadsworth Longfellow - Morituri Salutamus (l. 168) 

 
This introduction to the two-volume set of U.S. immigration regulations posits a 
proposition that may disappoint and shock some readers.  The published rules in these 
volumes are incomplete and out of date.  Although no fault of the publisher, much 
remains unwritten.  The lacuna in the regulations requires readers to take heed of 
Longfellow’s wisdom and to ponder carefully the uncharted future of immigration 
rulemaking. 
 
The regulations refer to a defunct agency, downed by an approval notice (sent to a dead 
terrorist on the six-month anniversary of Sept. 11), posthumously granting permission to 
attend flight school.  The successor and surviving immigration agencies – three Bureaus 
within the Department of Homeland Security (U.S. Citizenship and Immigration 
Services, Customs and Border Protection, and Immigration and Customs Enforcement), 
as well as the Departments of Labor and of State – owe the public and the bar much long-
overdue rulemaking.   
 
Nine years after IIRIRA1, we await regulations on unlawful presence. Ten years after 
publication of proposed, comprehensive B-1 business visitor regulations, agency 
rulemaking on the topic has inexplicably ceased.  Seventeen years after IRCA2 and nine 
years after IIRIRA, regulations finalizing the I-9 (Employment-Eligibility-Verification) 
procedures still remain unfinished.  Given the glacial pace of rules-publication in the 
Federal Register, it seems like only yesterday  when Congress passed and the President 
signed additional immigration legislation (AC-213, CSPA4, DOJ Appropriations 

                                                 
1 Illegal Immigration Reform and Immigrant Responsibility Act (IIRAIRA) of 1996 – Public Law 104-208 
Established measures to control U.S. borders, protect legal workers through worksite enforcement, and remove criminal 
and other deportable aliens.  Placed added restrictions on benefits for aliens 
2 Immigration Reform and Control Act (IRCA) of 1986 –Public Law 99-603 (Act of 11/6/86), which was passed in 
order to control and deter illegal immigration to the United States. Its major provisions stipulate legalization of 
undocumented aliens who had been continuously unlawfully present since 1982, legalization of certain agricultural 
workers, sanctions for employers who knowingly hire undocumented workers, and increased enforcement at U.S. 
borders. 
3 American Competitiveness in the Twenty-First Century Act (AC21) -  
PL 106-313 (Act of October 17, 2000) increased the number of H-1B nonimmigrant visas available to highly skilled 
foreign temporary workers.  AC21 also enabled H-1B non-immigrants to extend their time in the U.S. beyond 6 years, 
enabled nonimmigrant workers and applicants for lawful permanent residence to "port" to new employers without prior 
Service approval, and increased the fees charged to employers using the H-1B program. 
4 Child Status Protection Act (CSPA) - PL 107-208 (Act of August 6, 2002) provided relief to certain alien children 
who no longer qualified for immigration benefits because they "aged-out" as a result of delays in the processing of visa 
petitions and asylum and refugee applications.  CSPA preserved the immigration status of "child" for certain alien 
children who would have otherwise lost the ability to immigrate with a qualifying alien parent.   



Authorization Act5, to name a few) and yet – to no one’s surprise – we’ve witnessed 
precious little rulemaking.  
 
What are the hapless employers, citizens and aliens to do?  They turn to their immigration 
lawyers who perforce speak in shades of gray, recite agency cables, intone incantations 
about GALs, TEGLs and PERM, and refer to obscure letters by a man named Hernandez 
and policy memoranda by people named Ziglar, Zieglar, Yates and their colleagues.  
 
The delay in providing regulatory guidance flouts the bedrock principles of the 
Administrative Procedures Act (which contemplates that proposed rules will be published 
in due course, the public will be given an opportunity to comment, and the agency will 
issue final rules without undue delay).  The delay also breeds distrust and unwitting 
disobedience of the law.   
 
“Should I stay and seek redress from the agency or the courts and tally unlawful presence 
time for a denial my lawyer tells me is unjustified?  Or, should I leave this country and 
take my talents and energy elsewhere, perhaps to one of America’s global competitors?”  
These are not speculative laments, but the voiced anguish of countless immigration 
stakeholders who await clarity from a snails-pace government bureaucracy.   
 
So, readers, as you master the complexities of immigration law in these volumes, know 
that your task is only partially complete.  You must still pursue the informal agency 
communiqué, filter the truth from dross on the Web, appreciate your immigration lawyer 
and your colleagues at the bar, and petition your government for redress of this major 
grievance, the failure to do their jobs properly by publishing clearly stated immigration 
rules in timely fashion. 

                                                 
5 21st Century Department of Justice Appropriations Authorization Act - PL 107-273; amended the provisions for 
removal of the conditional basis of permanent resident status for certain alien entrepreneurs, spouses, and children. 










